
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 
 

CASE NO.:PFA/GA/970/99/LS   
In the complaint between: 
 
M Khutswane Complainant 
 
and  
 
Malbak Group Pension Fund           First Respondent 
 
Nola Food Industries (Pty) Ltd                                 Second Respondent 
  
 
DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 
1956  
  
 
1. This is a complaint lodged with the Pension Funds Adjudicator relating to the  

distribution of a death benefit. No hearings were conducted and I have therefore 

relied on the documentary evidence, written submissions and the investigation 

conducted by my investigator, Lisa Shrosbree. 

 

2. The deceased was Mr AR Khutswane who worked for Nola Food Industries (Pty) 

Ltd from 1978 and became a member of the Foodcorp Group Provident Fund 

(Athe fund@) on 1 January 1993. Mr Khutswane died on 5 January 1997 as a 

result of which a death benefit in the sum of R152 524.91 became payable by the 

fund in terms of its rules. 

 

3. The fund took a decision to distribute R52 524.91of the benefit to the deceased=s 
mother and R100 000 to the deceased=s widowed wife.  

 
 
4. The complainant is the deceased=s wife who asserts that the deceased=s mother 

was not dependent on the deceased and ought not to have shared in the benefit 

at all. 
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The complainant also complains that the fund took over a year to pay out the 

death benefit without justification and to her prejudice. 

 

Furthermore the complainant contests the amount of the benefit stating that it is 

too little considering the fact that the deceased worked for Nola Foods for over 

20 years. 

 

5. The fund=s response to the complaint details the investigation conducted by it to 

trace the deceased=s dependents and to determine the extent of dependency in 

each case. 

 

6. A Adependent@ is defined in the Act to mean 
 

(1) a person in respect of whom the member is legally liable for maintenance; 

(b)  a person in respect of whom the member is not legally liable for 

maintenance, if such person - 

(1) was, in the opinion of the board, upon the death of the member in 

fact dependant on the member for maintenance; 

(ii)  is the spouse of the member, including a party to a customary 

union according to Black law and custom or to a union recognized 

as a marriage under the tenets of any Asiatic religion;` 

(iii) is a child of the member, including a posthumous child, an adopted 

child and an illegitimate child; 

(3) a person in respect of whom the member would have become legally 

liable for maintenance, had the member not died 
 
7. As the deceased=s spouse, the complainant was a dependent in terms of b(ii) 

above. The deceased did not nominate any beneficiaries prior to his death. 

 

8. Section 37C(1)(a) of the Act applies to the situation where there are no 
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nominees and only dependents . [See my determination in Dobie v National 

Technikon Retirement Pension Fund PFA/KZN/207/99/AS]  
 

It reads: 
 

Notwithstanding anything to the contrary contained in any law or in the rules of a 
registered fund, any benefit payable by such a fund upon the death of a member, 
shall, subject to a pledge in accordance with section 19(5)(b)(i) and subject to the 
provisions of sections 37A(3) and 37D, not form part of the assets in the estate of 
such a member, but shall be dealt with in the following manner:  

 

(2) If the fund within twelve months of the death of the member 

becomes aware of or traces a dependant or dependants of the 

member, the benefit shall be paid to such dependant or, as may be 

deemed equitable by the board, to one of such dependants or in 

proportions to some of or all such dependants; 

 

9. The above provision obliges the trustees to conduct an investigation to identify all 

the deceased=s dependents. 

 

10. At the time of his death, the deceased=s mother was living with the deceased. 

The trustees consulted the deceased=s mother, the deceased=s brother as well as 

the deceased=s attorneys who all confirmed that the deceased assisted his 

mother financially by for example providing her with monthly groceries.  

 

The deceased mother also signed an affidavit confirming that she was financially 

dependent on her deceased son at the time of his death. 

 

Therefore the deceased=s mother was a dependent of the deceased in terms of 

b(i) of the definition and accordingly entitled to be considered in the distribution of 

the benefit in terms of section 37C(1)(a). 
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11. The fund states that after discussions between the human resources department 

of Nola Foods and the deceased=s co-workers, the possibility of a girlfriend as 

well as an illegitimate child in Pietersburg who were dependent on the deceased 

came to light. The matter was discussed with the complainant and the 

deceased=s mother who stated that they had no knowledge thereof. Some of the 

co-workers who were going on a trip to Pietersburg in May 1997 were then 

requested to try to locate the whereabouts of the alleged girlfriend and 

illegitimate child but to no avail. The trustees ultimately determined that there 

was no girlfriend or illegitimate child in Pietersburg. 

 

12. Having determined the dependents of the deceased, namely the deceased=s 

mother and the deceased=s wife, the trustees were then obliged to determine an 

equitable distribution of the benefit to those dependents in terms of section 

37C(1)(a).  

 

13. The complainant argues that the deceased=s mother=s husband owns a tavern 

and has four sons who are employed and who can support her. She is therefore, 

according to the complainant, not in financial need. 

 

However the fund states that the deceased=s mother and brother both confirm 

that the deceased=s mother has been separated from her husband since 1989 

and receives no support from him. Therefore the fact that her husband owns a 

tavern is irrelevant insofar as she does not derive any benefit from the business. 

 

The fund also states that the fact that the deceased=s mother has four sons who 

are employed was taken into account in deciding how much of the benefit to 

allocate to her, that is, had she not had sons to support her, the fund may have 

allocated a greater portion of the benefit to her than it did. 
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Unlike the deceased=s mother, the complainant is relatively young and will be 

able to support herself in the years to come. She currently works at Edgars head 

office. The complainant=s only dependent is her major child who is 22 years of 

age and will therefore probably be able to find employment in the future. 

 

14. In light of the above, I am satisfied that the trustees applied their minds to the 

circumstances of both the complainant and the deceased=s mother and took all 

relevant considerations into account and that accordingly the distribution of one 

third of the benefit to the deceased=s mother and two thirds to the complainant 

was equitable within the meaning of section 37C(1)(a). The first leg of the 

complaint is accordingly dismissed. 

 

15. The second aspect of the complaint is that the complainant had to wait over a 

year to be paid her portion of the benefit. The deceased died on 5 January 1997 

and the complainant was paid on 6 January 1998. 

 

16. As I discussed at length in my Dobie determination whether the board has 
acted properly under section 37C(1)(a) will not necessarily be determined 
with reference to the time-frame. The question is whether the board took all 
reasonable steps to comply with its duty to trace dependants.  

 
17. The fund submitted a chronology of events following the death of the deceased. 

This reveals that on discovering the possibility of a dependent girlfriend and 

illegitimate child, the trustees set about determining their whereabouts as they 

were required to do in terms of the Act and there is no evidence that the trustees 

were guilty of undue delay in this regard. 

 

After approximately a 6 or 7 month search, the trustees determined that there 

was no such girlfriend or illegitimate child. They took a decision shortly thereafter, 

in October 1997, to award a third of the benefit to the deceased=s mother and 
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two-thirds to the complainant on the assumption that these were the deceased=s 

only dependents. 

 

18. In general, where a reasonable investigation reveals that there may be some 

doubt about the circle of dependants, the board is well advised to postpone the 

distribution until it has taken reasonable steps to remove that doubt. That is 

precisely what the fund did in this case. Once it became aware of the possibility 

of unlocated dependents, it had a fiduciary duty to attempt to locate the 

whereabouts of such dependents.  
 

The inquiry is whether the board acted reasonably in distributing the 
benefit at the time it did. The benefit was paid exactly a year after the 
deceased=s death. Considering the factors of routine administrative delays, 
the practical difficulties involved in trying to locate the alleged girlfriend 
and illegitimate child in Pietersburg, I am satisfied that the board acted 
reasonably in paying the benefit when it did. 

 
19. The final leg of the complaint concerns the amount of the benefit which 

was paid. The complainant asserts that the death benefit should have been 
a greater amount considering the 20 years of service which her deceased 
husband had with the company. 

 
20. The complainant transferred from the Malbak Group Pension Fund to the 

Foodcorp Group Provident Fund on 1 January 1993 with a transfer value of  

R18 765.15.  From the date of joining the fund an amount of R11 211.98 in 

respect of member contributions was paid into the fund and an amount of 

R7139.09 was paid into the fund on behalf of the deceased by the company. 

Investment returns of R21 629.39 had been earned on the member contributions, 

employer contributions and the transfer value as at the date of the deceased=s 

death. The deceased=s total fund credit as at the date of his death was therefore 
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an amount of R58 924.91.  

 

21. Rule 6 governs death benefits and reads: 

 
 
Death Benefit 

 
6.1.1 Irrevocable Option 

 
Each Member in Service on 31 January 1996 shall have an irrevocable 
option to elect in writing to the Trustees that if he dies in Service on or 
before his Normal Retirement Date, the lump sum benefit payable from the 
Fund shall either be equal to 

 

(1) the existing benefit set out in Rule 6.1.2 (a)(i); 

or 

(ii)  a reduced level of benefit set out in Rule 6.1.2(b)(i). 

 

If a Member elects option (ii) the reduced benefit shall come into 

effect on 1 July 1996. 

 

6.1.2 Death in Service on or before Normal Retirement Date 
 

If a Member dies while in Service on or before Normal Retirement 

Date the following lump sum benefit shall be payable from the 

Fund: 

 

 

(1) (i) in the case of a Member who elects option (i) in Rule 6.1.1, 

five times his Earnings at the date of his death;  

Plus 
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(ii)  his Fund Credit at the date of his death; or 

 

(2) (i) in the case of a Member who elects option (ii) in Rule 6.1.1 

or a Member who joins the Fund on or after 1 February 

1996, twice his Earnings at the date of his death; plus 

 

(ii)  the Fund Credit at the date of his death; 

 

Provided that the benefit under (b) shall not be less than thrice the 

Member=s Earnings at the date of his death. 
 
22. The option referred to in rule 6.1.1 was introduced as a result of the trustees= 

desire for the focus to be on retirement funding rather than insured benefits.  

 

Prior to 1 July 1996, only 3,475% of the employer=s 9,5% payroll contribution to 

the fund was being allocated to retirement funding with the balance being used to 

fund insured benefits. The trustees therefore decided to offer members the 

opportunity to participate in lower levels of insured benefits, that is, the lesser 

benefit in terms of rule 6.2.1(b) whereby an increased proportion of 6,225% of 

the employer=s contribution (as opposed to 3,475%) would be allocated to  

retirement funding. 

 

With effect 1 July 1996, the date that the option was effected, 3421 members 

elected to participate in the restructured death benefits option (option 6.1.1(ii) 

and 3480 elected to retain the old benefit structure (option 6.1.1(i)). 

 

The deceased was one of the members who elected option 6.1(ii), the 

restructured death benefit options and rule 6.2.1(b) was accordingly applicable 

on his death. 
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The deceased=s fund credit, as shown, was an amount of R58 924.91. His annual 

salary as at the date of death was R47 800. Thus the death benefit payable on 

his death was the sum of R58 924.91 + (2 x R47 800), a total amount of R152 

524.91 in terms of rule 6.1.2(b). 

 

23. Had the deceased elected to retain the old benefit structure, the complainant 

would have received considerably more on his death. However, the deceased 

preferred an increased allocation to his retirement funding and the fund therefore 

correctly calculated the death benefit in terms of rule 6.2.1(b). 

24. For the foregoing reasons, the complaint is dismissed in its entirety. 

 

DATED at CAPE TOWN this 31st day of MARCH 2000. 

 

 

...................................................... 

JOHN  MURPHY 

PENSION FUNDS ADJUDICATOR 


